Community Property (CP), CP with Right of Survivorship, and Joint Tenancy Compared

Community
Property (CP)

Community
Property (CP) with
Right of
Survivorship

Joint Tenancy

Definition and Comments

All property acquired during marriage is
presumptively community property regardless
of how those assets are titled. Each spouse
has a half interest in the CP. The CP

presumption can be rebutted.

Enacted in CA in 2001. Applies to CP assets
owned by spouses, not separate property.
Status must be affirmatively established in the
transfer document. Not available for separate

property.

Joint tenants own the whole property with no
individual specified share; when one party dies
the whole property passes automatically to the
survivor. Established in the 13th century in
England it helped keep estates in the family.
Today title to a home is often taken in joint
tenancy (with right of survivorship) without

Advantages

More flexibility than joint
tenancy because each spouse
can dispose of their interest
in CP by will or trust. Most
advantageous form of
ownership for appreciated
property because both halves
(decedent's and surviving
spouse's) of CP will receive a
step-up for federal and CA
income tax purposes.

A married couple can avoid
probate, as in joint tenancy,
but enjoys the double step-up
in basis on both halves of the
CP on the death of either
spouse not available with
joint tenancy.

Compared to CP: Assets that
pass from the decedent in
this form are generally not
exposed to the decedent's
creditors. Joint tenancy (like
CP with right of survivorship)
avoids probate without the

considering the advantages and disadvantages. need for a trust.
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Disadvantages

Probate avoidance requires
setting up a trust.

Probate avoidance can be
achieved with better results
by other means. CP with right
of survivorship cuts off further
estate planning options.
Potential for unnecessary
estate taxes.

Basis step-up only for
decedent's interest only.
Compare CP above. Probate
avoidance can be achieved
with better results otherwise
because joint tenancy disables
further estate planning. The
creator of a joint tenancy
during life exposes the
property to the joint tenant's
creditors. Potential for
unnecessary death (estate)
taxes.



